Children and Young People Bill 2007

Questions and answers from Information Sessions

8 February 2007

Session 1 Government 9:30-11am

Q1
What will be the content of annual reports in children’s services and where will they be published (for what audience)?


A1
The Bill creates a requirement for the Chief Executive to publish an annual report, a childcare standards report, about the compliance of services with standards during each financial year.  If the Chief Executive proposes to report that a service is not complying with standards, the service must be given an opportunity to make submissions about the proposal and their submissions must be included in the report.  The childcare standards report will be available to the public as a notifiable instrument placed on the ACT Legislation Register (www.legislation.act.gov.au).   

Consultation with the childcare sector will occur in the development of the assessment requirements and the format of the childcare standards report.

Q2
If a childcare centre fails to meet a standard, will it need to cease operations until it becomes compliant? 

A2
Suspension of licenses will depend on the nature of a breach of standards.  Generally as a first step the proprietor will receive a compliance notice directing them to take steps to stop the contravention together with notice about the opportunity to make submissions to the Chief Executive within 7 days.  If the proprietor does not take action to remedy the issues in the notice, the Chief Executive may suspend the licence from a stated date.

However, in circumstances where the Chief Executive believes that children being cared for by a service are unsafe, the Chief Executive may immediately suspend the operation of the licence by giving a safety suspension notice to the proprietor.  

The Chief Executive must take reasonable steps to inform a person with responsibility for day-to-day matters for affected children about each of the above actions.     

Q3
Has the UN Convention on the Rights of the Child been taken into account in the development of the Bill?

A3
The Bill has been influenced by international human rights instruments, including the UN Convention on the Rights of the Child and the ACT Human Rights Act 2004.  

Q4
Who is developing drug-testing standards?  

A4
The Department of Disability Housing and Community Services will be developing the drug testing standards in consultation with relevant community, government and legal agencies prior to the commencement of the revised Act.  The standards will be available to the public as a disallowable instrument placed on the ACT Legislation Register (www.legislation.act.gov.au).   

Q5
Why does mandatory reporting not include neglect?

A5
There is no expansion in the scope of matters required by law to be reported by mandated reporters, that is non-accidental physical injury and sexual abuse of children and young people.  The ACT Government agreed with the Vardon report which recommended against the expansion of mandatory reporting. The Act enables any person, including mandated reporters, to make a voluntary report about neglect.  The Bill retains this power.

Q6
Have people, especially young people been asked to consider this document?  Is there a risk, as with other legal documents, that the complexity increases the risk of loopholes and misinterpretation?

A6
The summary explanatory statement seeks to provide the policy context for the changes and explain the intent of each clause.  There has been concerted effort put into removing ambiguity in the current legislation, including for example, expanded criteria to more clearly define the limits of the Chief Executive’s powers.


Notwithstanding this, the final explanatory statement will be written with a view to improving its readability for the general public, families and young people. 


Children and young people detained at Quamby Youth Detention Centre and who had resided in out of home care were consulted as part of the most recent round of consultations in 2006.  

Q7
Where is the Child Death Review Team referred to in the Bill?

A7
The Child Death Review Team is not part of this legislation. 

Q8
What is changing for transition of young people from out of home care to ensure they receive the same opportunities as other young people their age in the community?

A8
The Act currently contains a power for the Chief Executive to grant financial assistance to young people exiting out of home care.  The Bill retains this power at clause 2002 and extends the use of family group conferences under chapter 3, which will enable conferencing to be used to assist planning the young person’s transition from care.

Q9
What is a disallowable instrument? 

A9
A disallowable instrument is a statutory instrument that can be assessed and scrutinised by members of the Assembly and affected citizens.  The instrument must be presented to the ACT Legislative Assembly after being notified on the ACT Legislation Register (www.legislation.act.gov.au) and the Assembly may then disallow or amend the instrument.

Q10
What impact is anticipated in the Out of Home Care (OOHC) sector and in family support in light of the strategic drive to integrated service delivery?

A10
The Bill proposes to regulate the out of home care sector through legislation.  Currently the regulation of these services is on a contractual basis.  The Bill proposes the introduction of minimum standards made by the Minister which require compliance by residential care services and services that support foster carers and kinship carers.  The standards will be developed in consultation with the community through the Out of Home Care Redevelopment Project.  Any regulatory impact on services arising from the implementation of the standards will be considered, however it is not intended that there will be an increased regulatory burden.

Non-government family support services are currently regulated through a contractual basis and further regulation is not proposed in the Bill.  The revised information sharing framework set out at chapter 29 enables the sharing of information about children, young people and families between certain information sharing entities. The Bill includes capacity to make regulation to share with a broader range of entities, including family support services.

Q11
Does the exemption for work experience programs leave young people open to exploitation?

A11
In order to reflect the aims of the employment chapter, a new object has been included at clause 7(h) to prevent the exploitation of children and young people in employment.

Preventing the exploitation of children and young people in work experience is a key issue to be addressed by standards for work experience.  The Minister will have the capacity to exempt those work experience programs which meet work experience standards.  This information will be publicly available as a notifiable instrument on the ACT Legislation Register (www.legislation.act.gov.au).

Q12
Why does the Bill not mention the Children’s Commissioner?

A12
The Children and Young People Commissioner is established under the Human Rights Commission Act 2005.   

The Children and Young People Bill 2007 proposes to empower the Human Rights Commission (which includes the Children and Young People Commissioner) to receive complaints referred by an official visitor on behalf of children and young people in a place of therapeutic protection, a place of detention and a place of care (clause 125).

The Children and Young People Bill 2007 proposes to empower the Human Rights Commissioner to:

· inspect policies and procedures at a youth detention place which are excluded where the information may endanger public safety or justice or security or good order (clause 1011);

· inspect detention places (clause 1019);

· inspect registers about the care and intrusive powers used for children and young people in a place of therapeutic protection (clause 2206) and a place of detention (clause 1205); and

· receive a monthly report from the Chief Executive about a therapeutic protection place (clause 2208).

Q13
Will there be Working With Children Checks?  Will they have to be paid for by providers of children’s services?

A13
Working with children checks are not included in the Children and Young People Bill 2007.  

The Children and Young People Bill 2007 enables the Chief Executive to assess the suitability of persons and agencies, however this power is limited to entities that provide services to children and young people under the Act, for example, residential care workers, foster carers, researchers, and proprietors/controlling persons from childcare services.

The Act currently includes a requirement for proprietors and controlling persons for childcare services to be a suitable person and childcare services currently meet the costs of checks to determine suitability.  The Bill retains this obligation.

Q14
Unlike the NSW Act, there is still no stated expectation within this Act that government departments and agencies will co-operate to achieve best outcomes for children and families – is this intentional? 

A14
There are a number of changes proposed by the Bill that seek to improve cooperation between government agencies.  These include:
Across the Act:

The objects have been expanded at clauses 7(a),(c) and (f) to provide greater recognition of the importance of a whole of government and community approach to supporting children and young people.


In chapter 29, there is a new obligation for Territory Entities to provide information requested within 24 hours in an emergency.

In care and protection:

Clause 1936 introduces a new requirement for the Chief Executive to consult about the care plan with a child or young person, parents or others with responsibility for day-to-day matters and anyone else involved with implementing matters in the care plan.

In youth detention:

Clauses 1017 and 1018 enable the Chief Executive to ask the Chief Police Officer or another Chief Executive for assistance in relation to the exercise of functions under chapter 10 and they must comply with the request.

Q15
In the area of youth justice, how is an explanation of Notices provided and how can compliance with Notices of sentences be proven?

A15
It is envisaged that during the sentencing process the Court would explain the basic expectations of the sentence to a young offender, in the same spirit that explanations are currently given.  It is not intended that the Court would have to recite all relevant statutory provisions.  It is also envisaged that standard notices would be available that list the statutory obligations and conditions of particular sentences and stipulate the specific conditions for the offender in question.

The provisions also contemplate situations where the Court facilitates the explanation rather than having to conduct the explanation itself on every occasion.  If necessary, the Court can ensure that a youth justice officer explains the sentence to the young offender along with the obligations and conditions of the sentence.  Again, a standard notice would assist with the explanation.

It is expected that a copy of the notice would be placed on the relevant court file.  If it was alleged that a notice of sentence was not sent, and no copies of the notice to the offender could be traced, a notice could be issued.  However, the provisions in the Bill dealing with notices intend to enable the sentencing orders to remain enforceable, despite the lack of a notice.

Q16
Are privacy principles protected with the power to request information from a non-government organisation?

A16
Chapter 29 provides a framework to ensure the privacy of children, young people and families subject to actions under the Act is protected.  The Bill provides for offences prohibiting the disclosure of information by information holders.  

Q17
What is the timeframe for completion of the Bill? Is there any capacity to influence changes?

A17
It is intended that the Bill will be introduced into the ACT Legislative Assembly later this year.  There is capacity to influence changes and interested persons should make a written submission by 9 March 2007.

Session 2 Community 12-2pm

Q1
How were the penalties for disciplinary offences in youth detention decided?  Are they appropriate for young people?


A1
The penalties of fines and withdrawal of privileges is based on the scheme set out in the Corrections Management Bill 2006.  However it is recognised that the penalties need to take account of the specific circumstances of children and young people, including for example, their limited income for payment of fines.

The ACT Government welcomes views on what people think are reasonable limits for penalties.

Q2
What are the changes for children exposed to domestic violence? Is it the current situation that the Chief Executive cannot apply for protection unless there is a current order pending?

A2
Currently under the Act, the Childrens Court may make an interim or final protection order in relation to a child or young person while an application for a care and protection order is before the Court.  

The Bill expands the criteria for making a final protection order to include psychological abuse within the meaning of domestic violence.  This addresses concerns raised that children and young people need to be appropriately and adequately protected from exposure to domestic violence and its associated detrimental effects on emotional and psychological wellbeing.

In this context, the Bill provides that psychological abuse of a child or young person means a person causing or allowing the child or young person to see or hear the physical, sexual, or psychological abuse of a person with whom the child has a domestic relationship; or putting the child, or allowing the child to be put, at real risk of seeing or hearing that abuse occurring.  

Q3
What does the Bill propose for the transition of young people from care? 

A3
The Act currently contains a power for the Chief Executive to grant financial assistance to young people exiting out of home care.  The Bill retains this power at clause 2002 and extends the use of family group conferences under chapter 3, which will enable conferencing to be used to assist planning the young person’s transition from care.

Q4
What is the process for the development of the Notifiable Instruments?  Are they being developed at the same time as the Bill?

A4
Work on the development of statutory instruments subordinate to the Bill has commenced by the Department of Disability, Housing and Community Services.  There will be a staged commencement of the revised Act and subordinate laws to allow for consultation with the community.

Q5
What are the key changes to mandatory reporting?

A5
There are no changes in the scope of matters required to be reported, that is non-accidental physical injury and sexual abuse of children and young people.  The Territory as Parent by Commissioner Vardon recommended that mandatory reporting not be extended in the ACT.  The list of mandated reporters has been expanded to include home educators.

Session 3 Community 5-7 pm

Q1
The Bill incorporates important human rights principles but how will this be translated to practice, particularly in the area of youth detention? 
A1
The Bill incorporates minimum entitlements for children and young people in a place of detention including explicit obligations for the Chief Executive regarding the care and treatment of detained children and young people.  

The Bill allows for the development of policies and procedures that will guide practice.  The Bill also provides for improved oversight arrangements to ensure that the legislation is complied with and improved information provision to detainees about statutory entitlements and avenues for complaint.

The introduction of the Bill will be accompanied by training for staff so that it is integrated in day-to-day practice.

Q2
Can the consultation period be extended?

A2
This consultation is the culmination of significant previous consultation on policy directions for the Bill since 2002.  

Given the extensive amount of consultation which has already taken place, it is not intended that this period of consultation be extended beyond 9 March 2007.  

Q3
Is there adequate oversight of actions taken in the youth detention centre?

A3
The Bill proposes extensive oversight of decisions and actions taken in relation to children and young people in youth detention, including:

· The Chief Executive will be required to give the Public Advocate notice when a detainee is segregated from other detainees (this includes use of the safe room).

· The detainee will be entitled to apply for external review of a segregation direction made about them by the Chief Executive.  A magistrate conducts the review.

· The Chief Executive will be required to maintain two registers, including a general register of young detainees and a register of searches.  

· The search register must be available for inspection by a Judge or Magistrate, Official Visitor, Human Rights Commissioner, Privacy Commissioner, Public Advocate and the Ombudsman.   The Public Advocate is required to inspect the search register at least once every three months.

· The Bill provides greater clarity about the role and powers of the official visitor.

The Bill also envisages the development of numerous statutory instruments which will be placed on the ACT Legislation Register.


________________________

This is a record of questions and answers held during the information sessions conducted by the Department of Disability, Housing and Community Services and the Department of Justice and Community Safety on 8 February 2007.  

Additional information relevant to these questions and answers 

is available from http://www.dhcs.act.gov.au/wac/Policy/childrensactreview.htm.
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